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§242.11

the waiver subject to any conditions
the Administrator deems necessary.

§242.11 Penalties and consequences
for noncompliance.

(a) A person who violates any re-
quirement of this part or causes the
violation of any such requirement is
subject to a civil penalty of at least
$650 and not more than $25,000 per vio-
lation, except that: Penalties may be
assessed against individuals only for
willful violations, and, where a grossly
negligent violation or a pattern of re-
peated violations has created an immi-
nent hazard of death or injury to per-
sons, or has caused death or injury, a
penalty not to exceed $105,000 per viola-
tion may be assessed. Each day a viola-
tion continues shall constitute a sepa-
rate offense. See appendix A to this
part for a statement of agency civil
penalty policy.

(b) A person who violates any re-
quirement of this part or causes the
violation of any such requirement may
be subject to disqualification from all
safety-sensitive service in accordance
with part 209 of this chapter.

(c) A person who knowingly and will-
fully falsifies a record or report re-
quired by this part may be subject to
criminal penalties under 49 U.S.C.
21311.

(d) In addition to the enforcement
methods referred to in paragraphs (a),
(b), and (c) of this section, FRA may
also address violations of this part by
use of the emergency order, compliance
order, and/or injunctive provisions of
the Federal rail safety laws.

[76 FR 69841, Nov. 9, 2011, as amended at 77
FR 24423, Apr. 24, 2012]

§242.13 Information
quirements.

(a) The information collection re-
quirements of this Part are being re-
viewed by the Office of Management
and Budget pursuant to the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.) and have not yet been assigned an
OMB control number.

(b) The information collection re-
quirements are found in the following
sections: §§242.9, 242.101, 242.103, 242.105,
242.107, 242.109, 242.111, 242.113, 242.115,
242.117, 242.119, 242.121, 242.123, 242.125,
242.127, 242.203, 242.205, 242.209, 242.211,

collection re-

49 CFR Ch. Il (10-1-12 Edition)

242.213, 242.215, 242.301, 242.401, 242.403,
242.405, and 242.407.

Subpart B—Program and Eligibility
Requirements

§242.101 Certification program re-
quired.

(a) After the pertinent date specified
in §242.105(d) or (e), each railroad shall
have a certification program approved
in accordance with §242.103 that in-
cludes:

(1) A designation of the types of serv-
ice that it determines will be used in
compliance with the criteria estab-
lished in §242.107;

(2) A procedure for evaluating prior
safety conduct that complies with the
criteria established in §242.109;

(3) A procedure for evaluating visual
and hearing acuity that complies with
the criteria established in §242.117;

(4) A procedure for training that
complies with the criteria established
in §242.119;

(5) A procedure for knowledge testing
that complies with the criteria estab-
lished in §242.121; and

(6) A procedure for monitoring oper-
ational performance that complies
with the criteria established in
§242.123.

(b) [Reserved]

§242.103 Approval of design of indi-
vidual railroad programs by FRA.

(a) Each railroad shall submit its
written certification program and re-
quest for approval in accordance with
the procedures contained in appendix B
of this part according to the following
schedule:

(1) A Class I railroad (including the
National Railroad Passenger Corpora-
tion), Class II railroad, or railroad pro-
viding commuter service shall submit a
program no later than September 30,
2012; and

(2) A Class III railroad (including a
switching and terminal or other rail-
road not otherwise classified) shall sub-
mit a program no later than January
31, 2013.

(b) A railroad commencing oper-
ations after the pertinent date speci-
fied in paragraph (a) of this section
shall submit its written certification
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program and request for approval in ac-
cordance with the procedures con-
tained in appendix B to this part at
least 60 days prior to commencing op-
erations.

(c) Each railroad shall:

(1) Simultaneous with its filing with
the FRA, serve a copy of the submis-
sion filed pursuant to paragraph (a) or
(b) of this section, a resubmission filed
pursuant to paragraph (h) of this sec-
tion, or a material modification filed
pursuant to paragraph (i) of this sec-
tion on the president of each labor or-
ganization that represents the rail-
road’s employees subject to this part;
and

(2) Include in its submission filed
pursuant to paragraph (a) or (b) of this
section, a resubmission filed pursuant
to paragraph (h) of this section, or a
material modification filed pursuant to
paragraph (i) of this section a state-
ment affirming that the railroad has
served a copy on the president of each
labor organization that represents the
railroad’s employees subject to this
part, together with a list of the names
and addresses of persons served.

(d) Not later than 45 days from the
date of filing a submission pursuant to
paragraph (a) or (b) of this section, a
resubmission pursuant to paragraph (h)
of this section, or a material modifica-
tion pursuant to paragraph (i) of this
section, any designated representative
of railroad employees subject to this
part may comment on the submission,
resubmission, or material modifica-
tion:

(1) Each comment shall set forth spe-
cifically the basis upon which it is
made, and contain a concise statement
of the interest of the commenter in the
proceeding;

(2) Each comment shall be submitted
to the Associate Administrator for
Railroad Safety/Chief Safety Officer,
FRA, 1200 New Jersey Avenue SE.,
Washington, DC 20590; and

(3) The commenter shall certify that
a copy of the comment was served on
the railroad.

(e) The submission required by para-
graph (a) or (b) of this section shall
state the railroad’s election either:

(1) To accept responsibility for the
training of conductors and thereby ob-
tain authority for that railroad to ini-

§242.103

tially certify a person as a conductor
in an appropriate type of service; or

(2) To recertify only conductors pre-
viously certified by other railroads.

(f) A railroad that elects to accept re-
sponsibility for the training of conduc-
tors shall state in its submission
whether it will conduct the training
program or employ a training program
conducted by some other entity on its
behalf but adopted and ratified by that
railroad.

(g) A railroad’s program is considered
approved and may be implemented 30
days after the required filing date (or
the actual filing date) unless the Ad-
ministrator notifies the railroad in
writing that the program does not con-
form to the criteria set forth in this
part.

(1) If the Administrator determines
that the program does not conform, the
Administrator will inform the railroad
of the specific deficiencies.

(2) If the Administrator informs the
railroad of deficiencies more than 30
days after the initial filing date, the
original program may remain in effect
until 30 days after approval of the re-
vised program is received so long as the
railroad has complied with the require-
ments of paragraph (h) of this section.

(h) A railroad shall resubmit its pro-
gram within 30 days after the date of
such notice of deficiencies. A failure to
resubmit the program with the nec-
essary revisions will be considered a
failure to implement a program under
this part.

(1) The Administrator will inform the
railroad in writing whether its revised
program conforms to this part.

(2) If the program does not conform,
the railroad shall resubmit its pro-
gram.

(i) A railroad that intends to materi-
ally modify its program after receiving
initial FRA approval shall submit a de-
scription of how it intends to modify
the program in conformity with the
specific requirements of this part at
least 60 days prior to implementing
such a change.

(1) A modification is material if it
would affect the program’s conform-
ance with this part.

(2) The modification submission shall
contain a description that conforms to
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§242.105

the pertinent portion of the procedures
contained in appendix B of this part.

(3) The modification submission will
be handled in accordance with the pro-
cedures of paragraphs (g) and (h) of this
section as though it were a new pro-
gram.

[76 FR 69841, Nov. 9, 2011, as amended at 77
FR 6491, Feb. 8, 2012]

§242.105 Schedule for implementation.

(a) By September 1, 2012, each rail-
road shall:

(1) In writing, designate as certified
conductors all persons authorized by
the railroad to perform the duties of a
conductor as of January 1, 2012; and

(2) Issue a certificate that complies
with §242.207 to each person that it des-
ignates.

(b) After September 1, 2012, each rail-
road shall:

(1) In writing, designate as a certified
conductor any person who has been au-
thorized by the railroad to perform the
duties of a conductor between January
1, 2012 and the pertinent date in para-
graph (d) or (e) of this section; and

(2) Issue a certificate that complies
with §242.207 to each person that it des-
ignates.

(¢) No railroad shall permit or re-
quire a person, designated as a certified
conductor under the provisions of para-
graph (a) or (b) of this section, to per-
form service as a certified conductor
for more than a 36-month period begin-
ning on the pertinent date for compli-
ance with the mandatory procedures
for testing and evaluation set forth in
the applicable provisions of paragraph
(d) or (e) of this section unless that
person has been certified in accordance
with procedures that comply with sub-
part B of this part.

(1) Except as provided in paragraph
(c)(3) of this section, a person who has
been designated as a certified con-
ductor under the provisions of para-
graph (a) or (b) of this section and who
is eligible to receive a retirement pen-
sion in accordance with the terms of an
applicable agreement or in accordance
with the terms of the Railroad Retire-
ment Act (456 U.S.C. 231) within 36
months from the pertinent date for
compliance with the mandatory proce-
dures for testing and evaluation set
forth in the applicable provisions of
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paragraph (d) or (e) of this section,
may request, in writing, that a railroad
not recertify that person, pursuant to
subpart B of this part, until 36 months
from the pertinent date for compliance
with the mandatory procedures for
testing and evaluation set forth in the
applicable provisions of paragraph (d)
or (e) of this section.

(2) Upon receipt of a written request
pursuant to paragraph (c)(1) of this sec-
tion, a railroad may wait to recertify
the person making the request until
the end of the 36-month period de-
scribed in paragraph (c) of this section.
If a railroad grants any request, it
must grant the request of all eligible
persons to every extent possible.

(3) A person who is subject to recer-
tification under part 240 of this chapter
may not make a request pursuant to
paragraph (c)(1) of this section.

(d) After December 1, 2012, no Class I
railroad (including the National Rail-
road Passenger Corporation), Class II
railroad, or railroad providing com-
muter service shall initially certify or
recertify a person as a conductor un-
less that person has been tested and
evaluated in accordance with proce-
dures that comply with subpart B of
this part and issued a certificate that
complies with §242.207.

(e) After April 1, 2013, no Class III
railroad (including a switching and ter-
minal or other railroad not otherwise
classified) shall initially certify or re-
certify a person as a conductor unless
that person has been tested and evalu-
ated in accordance with procedures
that comply with subpart B of this part
and issued a certificate that complies
with §242.207.

(f) After the applicable dates speci-
fied in paragraphs (d) and (e) of this
section, no person shall serve as a con-
ductor in any type of service and no
railroad shall require or permit any
person to serve as a conductor in any
type of service unless that person has
been tested and evaluated in accord-
ance with procedures that comply with
subpart B of this part and issued a cer-
tificate that complies with §242.207.

[76 FR 69841, Nov. 9, 2011, as amended at 77
FR 6491, Feb. 8, 2012]
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